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ENDANGERED  SPECIES  SCIENTIFIC 
AUTHORITY 

150  CFR  Parts  801, 802, 803, 810, 811, 
812,  and  813] 

General  Provisions  and  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora 

agency:  Endangered  Species  Scientific 
Authority. 

action:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  establish  procedural  and 
interpretive  regulations  that  describe  the 
composition  and  fundamental  operation 
of  the  Endangered  Species  Scientific 
Authority  (ESSA),  including  procedures 
to  comply  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  In 
addition,  these  regulations  would  set 
forth,  interpret  and  clarify  the 
authorities  and  duties  of  the  ESSA  under 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  10897  (CITES). 

DATE:  All  interested  persons  are  invited 
to  comment  on  this  proposal.  Comments 
received  by  September  10, 1979  will  be 
considered  in  the  preparation  of  final 
regulations. 

ADDRESS:  Comments  should  be 
addressed  to  the  Executive  Secretary, 
Endangered  Species  Scientific 
Authority,  18th  &  C  Streets,  NW., 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  Y.  Brown.  Executive 
Secretary,  Endangered  Species  Scientific 
Authority,  18th  &  C  Streets,  NW., 
Washington,  DC  20240,  202-653-5948. 

SUPPLEMENTARY  INFORMATION: 

General  Background 

These  proposed  regulations  would 
integrate  several  of  the  procedural  and 
interpretive  policies  of  the  ESSA,  and 
would  add  certain  new  elements  to 
these  policies.  Although  the  entire 
experience  of  the  ESSA  has  been  used, 
this  proposal  particularly  draws  upon 
the  CITES  and  on  Executive  Order  11911 
(41  FR  15683),  as  well  as  on  the  ESSA’s 
Interim  Charter,  42  FR  35799;  Policy  on 
Import  of  Appendix  I  Specimens,  42  FR 
42296:  Procedures  for  Public  Attendance 
at  Meetings,  43  FR  7341;  Guidelines  and 
Information  Needs  for  1978-1979  Export 
Findings,  43  FR  15097;  and  our 
experience  with  exports  of  bobcat,  lynx, 
river  otter  and  American  ginseng, 
summarized  in  43  FR  29469  and  43  FR 
39305. 


Subchapter  A  of  these  proposed 
regulations  codifies  provisions 
concerning  the  composition  and 
fundamental  operation  of  the  ESSA, 
including  procedures  to  comply  with  the 
Freedom  of  Information  Act,  5  U.S.C. 

552.  Subchapter  B  of  these  proposed 
regulations  would  interpret  and  clarify 
the  authorities  and  duties  of  the  ESSA 
under  the  CITES.  The  CITES  requires 
the  Scientific  Authority  of  each  Party 
nation  to  make  certain  findings 
concerning  the  effect  of  trade  on 
protected  species;  to  make  findings 
concerning  the  ability  of  importers  to 
care  for  living  specimens  of  Appendix  I 
species;  to  monitor  both  export  permits 
and  actual  exports  of  specimens  of 
Appendix  II  species,  and,  when 
appropriate,  to  advise  the  Management 
Authority  of  “suitable  measures  to  be 
taken  to  limit  the  grant  of  export  permits 
for  specimens”  of  Appendix  II  species; 
and  to  advise  the  Management 
Authority  on  the  appropriate  disposal  of 
confiscated  specimens. 

Description  of  Parts  Proposed 

Part  801  would  establish  general 
organizational  definitions. 

Part  802  would  describe  the 
composition  of  the  ESSA;  voting: 
authority  and  duties  of  the  Chairman 
and  Executive  Secretary:  role  of  the 
public  and  time  and  place  of  ESSA 
meetings;  and  use  of  outside  opinions. 

Part  803  describes  procedures  under 
the  Freedom  of  Information  Act  (FOIA). 
Section  803.2  contains  statements  as  to 
the  availability  of  ESSA  records.  The 
FOIA  generally  requires  that  records  be 
made  available  to  the  public  on  request. 
Exemptions  from  the  disclosure 
requirement,  provided  by  statute,  are 
stated,  along  with  a  policy  disfavoring 
withholding  ESSA  records  from 
disclosure. 

Section  803.3  states  the  requirements 
for  a  request  for  records  and  the  action 
to  be  taken  on  such  requests.  Provision 
for  consideration  of  requests  for 
documents  falling  into  specified 
categories  is  set  forth  in  §  803.3(c). 

Section  803.4  describes  the  actions 
that  will  be  taken  on  initial  requests  for 
records.  The  Executive  Secretary  would 
take  action  on  these  initial  requests, 
subject  to  appeal  by  the  requester  to  the 
ESSA  as  a  committee.  Criteria  for 
granting  or  denying  a  request  are  stated 
and  the  contents  of  a  response  to  a 
request  are  specified. 

Limitations  on  time  for  processing  an 
initial  request  are  stated  along  with  a 
provision  that  failure  to  respond  within 
the  time  period  specified  can  be  treated 
as  a  denial  of  the  request.  These 
requirements  are  contained  in  the  FOIA. 


Sections  803.5  and  803.6  deal  with 
appeals  from  initial  decisions  by  the 
Executive  Secretary  to  withhold  records 
from  disclosure.  Appeals  are  to  be  made 
to  the  ESSA  and  must  be  submitted 
within  20  days  of  the  date  of  initial 
denial.  A  determination  on  the  appeal 
must  be  made  by  the  ESSA  within  20 
days,  unless  the  period  is  extended  in 
unusual  cases.  The  appellant  must  be 
notified  of  the  disposition  of  the  appeal 
and  of  his  right  to  appeal  any  denial  of 
disclosure  by  the  ESSA  to  a  United 
States  District  Court. 

Section  803.7  prescribes  fees  that  will 
be  charged  for  staff  services  utilized  in 
retrieving  and  copying  requested 
records.  The  Executive  Secretary  is 
granted  authority  to  waive  the  fees 
whenever  he  finds  such  waiver  would 
serve  the  public  interest. 

Part  810  would  establish  definitions 
concerning  the  ESSA’s  duties  under  the 
CITES.  Section  810.3,  defining  “not 
detrimental  to  the  survival  of  the 
species”  is  an  important  interpretation. 

The  phrase  “not  detrimental  to  the 
survival”  of  the  species  is  used  but  not 
defined  specifically  in  the  CITES  (CITES 
Article  IV  2).  However,  the  ESSA  is 
obliged  by  Article  IV  3  of  the  CITES  to 
use  its  authority  to  monitor  the  exports 
of  each  Appendix  II  species  and  to 
advise  the  Management  Authority  of 
suitable  measures  to  limit  Appendix  II 
exports  to  maintain  each  species 
“throughout  its  range  at  a  level 
consistent  with  its  role  in  the 
ecosystems  in  which  it  occurs  and  well 
above  the  level  at  which  the  species 
might  become  eligible  for  inclusion  in 
Appendix  I,  .  .  .”  This  mandate  sets  the 
parameters  within  which  the  ESSA’s 
finding  should  be  made. 

On  April  10, 1978,  the  ESSA  published 
a  discussion  of  the  meaning  of  “not 
detrimental  to  the  survival”  of  the 
species,  indicating  an  approach  more 
conservative  than  maximum  sustained 
yield  (MSTY)  (43  FR  15097).  Maximum 
sustained  yield  traditionally  has  been 
considered  to  be  the  largest  harvest 
level  that  can  be  maintained  year  after 
year  without  reducing  a  population.  The 
approach  of  the  April  10  notice  was 
followed  for  1978-1979  export  findings 
on  bobcat,  lynx,  river  otter  and 
American  ginseng  (43  FR  39305). 

Section  810.3  proposes  a  new 
definition  for  “not  detrimental  to  the 
survival  of  the  species.”  In  making 
findings  on  detriment,  the  ESSA  would 
focus  its  review  on  population 
characteristics  as  they  may  be  impacted 
by  trade  and  are  descriptive  of  long¬ 
term  trends  in  distribution  and 
abundance  of  affected  populations.  An 
initial  judgment  would  be  made  whether 
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trends  in  density,  birth  rate,  mortality,  or 
other  measures  of  population  attributes 
indicate  that  the  population  is  capable 
of  maintaining  itself  or  increasing  within 
its  occupied  range.  This  judgment  will 
address  the  population  throughout  its 
range,  as  will  the  other  three  criteria  of 
this  definition,  and  may  accomplish  this 
objective  by  making  separate  judgments 
on  detriment  for  subunits  defined 
biologically,  by  geographic  separation, 
or  by  political  boundaries  (e.g.,  state  or 
country). 

Second,  a  judgment  would  be  made 
whether  the  population’s  distribution  is 
not  currently  being  reduced  by  harvest 
or  is  expanding. 

Third,  a  judgment  would  be  made 
whether  exploitation  and  other  human 
influences  are  controlled,  when 
necessary,  to  prevent  removal  or  loss  of 
more  individuals  than  can  be  replaced 
by  the  population. 

Last,  the  ESSA  would  evaluate  any 
available  information  that  allows 
comparison  of  the  current  population 
distribution  and  abundance  with  historic 
norms.  As  for  the  determinations  above, 
this  may  be  done  for  subunits  of  the 
population.  When  such  a  comparison  is 
possible,  a  finding  of  no  detriment 
would  be  made  only  if  the  distribution 
and  abundance  approach  or  are 
progressing  towards  historic  norms  to 
the  extent  suitable  habitat  exists  and 
consistent  with  scientific  wildlife 
management.  In  any  event,  the 
population  distribution  and  abundance 
must  reflect  scientifically  proper  wildlife 
management.  Only  an  approximate 
definition  of  this  final  clause  is  possible 
at  this  time.  The  concept  of  scientific 
management  was  discussed  in  our  April 
10, 1978,  Federal  Register  notice  (43  ITl 
15097),  including  an  endorsement  of  the 
following  principles  developed  by  the 
referenced  workshops: 

In  February  and  April  1975,  the  U.S.  * 
Appeal  of  the  World  Wildlife  Fund,  the 
Ecological  Society  of  America,  the 
International  Union  for  Conservation  of 
Nature  and  Natural  Resources,  the 
Smithsonian  Institution  and  the  Council 
on  Environmental  Quality  sponsored 
workshops  on  developing  a  better 
scientific  basis  for  management  of 
fisheries  and  other  critical  living 
resources.  The  major  conclusion  was 
that  no  simple  formula,  such  as  MSY,  is 
suitable.  Rather,  scientific  management 
must  consider  a  species  in  relation  to  its 
ecosystem,  and  any  system  must 
conform  to  four  principles: 

1.  Resources  should  be  managed  to 
prevent  irreversible  or  long-term 
adverse  changes. 

2.  Because  of  inadequacies  in 
knowledge  and  in  management 


institutions,  management  decisions 
should  include  a  safety  factor. 

3.  Conservation  of  one  resource 
should  not  cause  waste  of  another. 

4.  Use  of  a  wild  living  resource  should 
be  preceded  by  survey  and  analysis  of 
the  species  and  ecosystem  involved  and 
should  be  accompanied  by  continuous 
monitoring  and  assessment,  the  results 
to  be  made  available  to  the  public, 

(Sixth  Annual  Report  of  the  Council  on 
Environmental  Quality,  December  1975, 
pp.  405-407.) 

Pending  development  of  a  more 
precise  definition,  we  expect  to  address 
the  concept  of  scientific  wildlife 
management  in  our  periodic  general 
findings  for  these  species. 

Part  811  concerns  CITES  permits. 

§  811.01  distinguishes  the  choice  and 
nature  of  ESSA  findings  on  individual 
permits  as  opposed  to  general  findings 
applicable  to  a  class  of  permits.  The 
ESSA  may  in  certain  circumstances 
make  general  findings  on  an  entire  class 
of  permits  when  the  volume  of  trade  is 
significant  and  it  would  not  be  practical, 
for  purposes  of  administration  or 
review,  to  address  permit  applications 
on  a  case  by  case  basis.  In  addition. 

§  811.1  specifies  procedures  for 
establishment  and  revocation  of  general 
findings.  The  remainder  of  part  811 
essentially  restates  well-established 
ESSA  policy. 

Section  811.4  would  provide  standards 
for  findings  on  imports  of  Appendix  I 
specimens.  Prior  to  the  issuance  of  any 
import  permit  for  Appendix  I  specimens, 
the  CITES  requires  that  the  Scientific 
Authority  of  each  Party  nation  advise 
the  Management  Authority  that  “the 
import  will  be  for  purposes  which  are 
not  detrimental  to  the  survival  of  the 
species.”  The  ESSA  views  such  a  finding 
as  different  from  a  finding  of  “not 
detrimental  to  the  survival  of  the 
species”  and  proposes  standards  which 
are  intended  to  ensure  appropriate 
limitations  and  safeguards  on  trade  in 
these  most  threatened  species. 

Section  811.5  would  implement  the 
interim  policies  published  by  the  ESSA 
on  April  30, 1979,  concerning  the 
findings  on  trade  in  specimens  of 
species  included  in  the  appendices  to 
control  trade  in  other  species.  The 
CITES  provides  for  regulation  of  trade  in 
certain  species  when  such  regulation  is 
needed  to  effectively  control  trade  in 
species  that  are  or  may  become 
threatened  with  extinction.  This  section 
provides  standards  to  help  ensure  that 
this  purpose  is  fulfilled,  through  a 
finding  relating  to  the  status  of  the 
species  meant  to  be  protected. 

Section  811.6  would  adopt  standards 
for  the  registration  of  scientific 


institutions  recommended  by  the 
Conference  of  the  Parties  (Second 
Meeting,  San  Jose,  Costa  Rica,  19  to  30 
March  1979:  Com.  2.1).  Article  VII 6  of 
the  CITES  provides  an  exemption  from 
requirements  of  the  regulation  of  trade 
in  specimens  of  species  included  in 
Appendices  1.  II  and  III  for  “non¬ 
commercial  loan,  donation  or  exchange 
between  scientists  or  scientific 
institutions  registered  by  a  Management 
Authority  of  their  State,  of  herbarium 
specimens,  other  preserved,  dried  or 
embedded  museum  specimens,  and  live 
plant  material  which  carry  a  label 
issued  or  approved  by  a  Management 
Authority".  The  Conference  directed 
each  Party  nation's  Scientific  Authority 
to  advise  whether  scientific  institutions 
meet  the  recommended  standards. 

Parts  812  and  813  are  intended  to 
clarify  the  more  general  responsibilities 
of  the  ESSA. 

Publication  of  these  proposed 
regulations  has  been  approved  by  the 
Endangered  Species  Scientific 
Authority, 

Note. — ^The  ESSA  has  determined  that  this 
document  does  not  contain  a  significant  rule 
as  defined  by  Executive  Order  12U44. 

Dated;  July  5. 1979. 

William  Y.  Brown, 

Executive  Secretary. 

Accordingly,  it  is  proposed  to  amend 
chapter  VIII  to  Title  50  as  follows: 

1.  Add  a  heading  for  Subchapter  A  of 
Chapter  VIII:  “General  Provisions.” 

2.  Add  a  heading  for  Subchapter  B  of 
Chapter  VIII:  “Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora," 

3.  Add  a  table  of  contents  for  Chapter 
VIII. 

4.  The  annexes  currently  attached  to 
Part  810  are  trasferred  to  Part  811. 

5.  In  Subchapter  A.  add  parts  801,  802, 
803. 

6.  In  Subchapter  B.  revise  Part  810  and 
add  Parts  811,  812,  and  813, 

The  amended  Chapter  VIII  reads  as 
follows: 

CHAPTER  VIII— ENDANGERED 
SPECIES  SCIENTIFIC  AUTHORITY 

SUBCHAPTER  A— GENERAL  PROVISIONS 

Part 

601  General. 

802  Composition  and  Fundamental 
Operation. 

803  Freedom  of  Information  Act  Procedures. 

SUBCHAPTER  B— CONVENTION  ON 
INTERNATIONAL  TRADE  IN  ENDANGERED 
SPECIES  OF  WILD  FAUNA  AND  FLORA 

610  General. 

611  Permits. 

812  CITES  appendices. 

613  CITES  text  and  implemantation. 


i 
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PART  801— GENERAL 

§  801.1  Definitions. 

“Chairman"  means  the  Chairman  of 
the  Endangered  Species  Scientific 
Authority  designated  by  the  Secretary  of 
the  Interior  pursuant  to  §  3(b)  of 
Executive  Order  11911. 

"Endangered  Species  Scientific 
Authority",  abbreviated  in  this  chapter 
as  ESSA,  means  the  federal  commission 
of  this  name  established  by  §  3(a)  of 
Executive  Order  11911  and  designated 
the  Scientific  Authority  for  purposes  of 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora.  Although  ESSA  Members 
represent  the  heads  of  various  agencies, 
actions  taken  by  Members  as 
representatives  to  the  ESSA  do  not 
necessarily  represent  the  positions  of 
their  agencies  on  those  matters. 

"Executive  Secretary”  means  the 
Executrive  Secretary  of  the  ESSA 
designated  by  the  Secretary  of  the 
Interior  pursuant  to  §  3(d)  of  Executive 
Order  11911. 

"Management  Authority,”  abbreviated 
in  this  chapter  as  MA,  means  the 
Secretary  of  the  Interior  as  designated 
by  §  1  of  Executive  Order  11911. 

"Member”  means  those  agency 
representatives  to  the  ESSA  designated 
pursuant  to  §  §  3  (b)  and  (c)  of  Executive 
Order  11911. 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  opened  for  signoture  March  2, 

1973,  T.I.A.S.  No.  8249,  27  U.S.T.  1087; 
Endangered  Species  Act  of  1973, 16  U.S.C, 
1531  et  seq.;  Executive  Order  11911,  41  FR 
15683,  3  CFR  112-114  (1977). 

PART  802— COMPOSITION  AND 
FUNDAMENTAL  OPERATION 

Sec. 

802.1  Membership. 

802.2  Majority  voting. 

802.3  Authorities  and  duties  of  the 
Chairman. 

802.4  Authorities  and  duties  of  the 
Executive  Secretary. 

802.5  Meetings. 

802.6  Outside  opinions. 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  opened  for  signature  March  2, 

1973,  T.I.A.S.  No.  8249,  27  U.S.T.  1087; 
Endangered  Species  Act  of  1973,16  U.S.C. 

1531  et  seq.;  Executive  Order  11911,  41  FR 
15683.  3  CFR  112-114  (1977). 

§  802.1  Membership. 

(a)  The  ESSA  shall  be  composed  of 
scientifically  qualified  agency 
representatives.  Each  of  the  following 


shall  designate  one  such  representative 
from  his  agency. 

(1)  The  Secretary  of  the  Interior, 
whose  representative  shall  be  the 
Chairman. 

(2)  The  Secretary  of  Agriculture. 

(3)  The  Secretary  of  Commerce. 

(4)  The  Secretary  of  Health, 

Education,  and  Welfare. 

(5)  The  Director  of  the  National 
Science  Foundation. 

(6)  The  Chairman  of  the  Council  on 
Environmental  Quality. 

(b)  The  Secretary  of  the  Smithsonian 
Institution  is  invited  to  designate  a 
representative. 

(c)  Each  federal  agency  represented 
on  the  ESSA  and  the  Smithsonian 
Institutions  shall  provide  the  Executive 
Secretary  with  the  name,  position, 
address,  and  phone  number  of  its 
representative,  and  of  an  alternate. 

§  802.2  Majority  voting. 

Any  action  of  the  ESSA  for  which  a 
vote  is  taken,  shall  be  decided  by  a 
simple  majority  of  those  members 
present'and  casting  an  affirmative  or 
negative  vote.  A  quorum  shall  consist  of 
at  least  five  Members  or  their  alternates. 

Positions  taken  by  the  ESSA  Members 
do  not  necessarily  represent  the 
positions  of  those  agencies  whose 
representatives  serve  on  the  ESSA,  and 
any  interagency  procedures  adopted  by 
the  ESSA  are  independent  of  any 
procedures  that  may  be  adopted  by 
those  agencies  whose  representatives 
serve  on  the  ESSA. 

§  802.3  Authorities  and  duties  of  the 
Chairman. 

The  Chairman  of  the  ESSA  shall: 

(a)  Convene  and  preside  at  each 
meeting  of  the  ESSA,  unless  the 
Chairman’s  alternate,  a  Member,  or  the 
Executive  Secretary  has  been 
specifically  authorized  by  the  Chairman 
to  undertake  this  responsibiltiy. 

(b)  Represent  the  ESSA  as  necessary 
and  appropriate. 

(c)  Take  actions  on  behalf  of  the 
ESSA  pursuant  to  any  authority  that  it 
may  grant. 

(d)  Supervise  on  behalf  of  the  ESSA 
the  activities  of  the  Executive  Secretary. 

§  802.4  Authorities  and  duties  of  the 
Executive  Secretary. 

The  Executive  Secretary  of  the  ESSA 
shall: 

(a)  Arrange  for  and  organize  the 
meetings  of  the  ESSA. 

(b)  Ensure  that  adequate  information 
and  advice  on  potential  actions 
requiring  the  attention  of  the  Members  is 
put  before  the  ESSA  in  a  timely  fashion. 


Ensure  that  the  outside  opinion 
provision  of  $  802.6  is  fulfilled  before 
decisions  are  made  the  the  ESSA. 

(d)  Carry  out  the  established  policies 
and  directives  of  the  ESSA. 

(e)  Take  actions  on  behalf  of  the 
ESSA  pursuant  to  any  authority  it  may 
grant. 

(f)  Maintain  the  records  of  the  ESSA. 

(g)  Arrange  the  administrative  support 
for  the  ESSA. 

(h)  Supervise  the  staff  of  the  ESSA. 
§M2.5  Meetings. 

(a)  Time  and  place.  Unless  otherwise 
decided  by  the  ESSA,  meetings  will  be 
held  the  first  Tuesday  of  each  month  at 
the  Main  Interior  Building,  18th  &  C 
Streets,  N.W.,  Washington,  D.C. 
Verification  of  the  time  and  place  of 
particular  meetings,  including  hour  and 
room  number,  may  be  obtained  by 
contacting  the  Office  of  the  Executive 
Secretary,  Endangered  Species  Scientific 
Authority,  18th  &  C  Streets  N.W., 
Washington,  D.C.  20240,  (202)  653-5948. 
Meetings  may  be  canceled  or 
rescheduled  without  public  notice  at  the 
discretion  of  the  Chairman  or  E^cecutive 
Secretary. 

(b)  Public  attendance.  A  public 
comment  period  will  begin  each 
regularly  scheduled  ESSA  meeting  and 
generally  will  be  limited  to  one-half  hour 
or  less.  Any  person  may  make  a  public 
statement  or  comment  on  ESSA  matters 
during  a  comment  period,  provided  a 
prior  appointment  is  made  with  the 
Executive  Secretary  of  the  ESSA. 
Appointments  will  be  made  on  a  first- 
come,  first-served  basis,  but  the 
Chairman  or  Executive  Secretary  may 
limit  the  number  and  length  and  arrange 
the  order  of  statements  at  their 
discretion. 

Following  the  public  comment  period ' 
at  regular  ESSA  meetings,  members  of 
the  public  may  remain  as  observers 
except  when  the  ESSA  is  in  executive 
session.  No  prior  appointment  is 
necessary  to  attend  a  regular  ESSA 
meeting  as  an  observer.  However, 
persons  without  appointments  cannot  be 
guaranteed  seating. 

Periods  of  public  observation  will  end 
and  executive  sessions  of  ESSA 
Members,  staff,  and  invited  Federal 
officials,  will  begin  at  the  discretion  of 
the  Chairman  or  upon  the  motion  of  any 
Members,  unless  a  majority  of  Members 
object.  Each  regular  meeting  will  end 
with  an  executive  session. 

To  obtain  information  on  the  date, 
time  and  place  of  ESSA  meetings,  or  to 
make  appointments  for  public 
statements  or  comment,  contact: 
Executive  Secretary,  Endangered 
Species  Scientific  Authority,  18th  &  C 
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Streets,  NW,  Washington,  DC  20240, 

(202)  653-5948. 

§  802.6  Outside  opinions. 

In  the  discharge  of  its  responsibilities 
the  ESSA  shall,  to  the  extent 
practicable,  ascertain  the  views  of,  and 
utilize  the  expertise  of,  the  governmental 
and  non-governmental  scientific 
communities,  state  agencies  responsible 
for  the  conservation  of  wild  fauna  and 
flora,  humane  groups,  zoological  and 
botanical  institutions,  recreational  and 
commercial  interests,  the  conservation 
community  and  others  as  appropriate. 

PART  803— FREEDOM  OF 
INFORMATION  ACT  PROCEDURES 

Sec. 

603.1  Purpose  and  scope. 

603.2  Records  available. 

603.3  Request  for  records. 

603.4  Action  on  initial  requests. 

603.5  Appeals. 

603.6  Action  on  appeals. 

603.7  Fees. 

Authority:  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna  and 
Flora,  opened  for  signature  March  2, 1973, 

T. l.A.S.  No.  6249,  27  U.S.T.  1067;  Endangered 
Species  Act  of  1973, 16  U.S.C.  1531  et  seq.; 
Executive  Order  11911,  41  FR  15663,  3  CFR 
112-114  (1977);  Freedom  of  Information  Act,  5 

U. S.C.  552. 

§  803.1  Purpose  and  scope. 

These  regulations  implement  the 
provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C  552,  relating  to 
the  availability  of  agency  records.  They 
establish  procedures  under  which  the 
public  may  inspect  and  obtain  copies  of 
records  maintained  by  the  ESSA, 
provide  for  administrative  appeals  of 
initial  determinations  to  deny  requests 
for  records  and  prescribe  uniform  fees  to 
be  charged  by  the  ESSA  to  recover 
direct  search  and  duplication  costs. 

§  803.2  Records  available. 

(a)  The  records  of  the  ESSA  shall 
promptly  be  made  available  to  the 
public  upon  request  in  accordance  with 
the  procedures  of  this  part.  It  is  the 
policy  of  the  ESSA  to  make  its  records 
available  to  the  public  to  the  greatest 
extent  possible  in  keeping  with  the  spirit 
of  the  Freedom  of  Information  Act. 

(b)  Records  falling  into  certain 
categories  may  be  exempted  from 
disclosure.  Requests  for  disclosure  of 
records  may  be  denied  if  they  contain 
matters  that  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy,  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order; 


(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  the 
ESSA: 

(3)  SpeciRcally  exempted  from 
disclosure  by  statute; 

(4)  Trade  secrets  or  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(5)  Inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
ESSA; 

(6)  Personnel  and  medical  Hies  and 
similar  Hies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Investigatory  records  compiled  for 
law  enforcement  purposes,  but  only  to 
the  extent  that  the  production  of  such 
records  would: 

(i)  Interfere  with  enforcement 
proceedings; 

(ii)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(iii)  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(iv)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source; 

(v)  Disclose  investigative  techniques 
and  procedures,  or 

(vi)  Endanger  the  life  or  physical 
safety  of  law  enforcement  personnel; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(c)  It  is  the  policy  of  the  ESSA  to 
withhold  information  falling  within  an 
exempt  category  as  described  in 
paragraph  (b)  only  if  disclosure  is 
prohibited  by  statute  or  executive  order 
and  sound  grounds  exist  for  invocation 
of  the  exemption. 

(d)  If  a  requested  record  contains 
material  within  an  exempt  category 
along  with  material  not  within  an 
exempt  category  and  it  is  determined 
under  the  regulations  of  this  part  to 
withhold  the  exempt  material,  any 
reasonable  segregable  non-exempt 
material  shall  be  separated  from  the 
exempt  material  and  be  made  available. 


§  803.3  Request  for  records. 

(a)  Requests  to  inspect  and  obtain 
copies  of  records  maintained  by  the 
ESSA  may  be  made  in  writing  to  the 
Executive  Secretary,  Endangered 
Species  Scientific  Authority,  18th  and  C 
Streets  NW,  Washington,  DC  20240. 

(b)  Each  request  shall  reasonably 
describe  the  record  sought  and  should 
provide  sufficient  information  to 
facilitate  retrieval  of  the  record  without 
undue  delay.  The  ESSA  staff  shall  assist 
to  the  extent  practicable  in  identifying 
records  that  are  imprecisely  described 
by  the  person  requesting  the  records.  If 
the  description  of  a  record  sought  is 
insufficient  to  all  identification  and 
location  of  the  record,  the  response 
denying  a  written  request  shall  so  state 
and,  to  the  extent  possible,  indicate 
what  additional  descriptive  information, 
if  any,  would  assist  in  the  location  of  the 
record. 

(c)  A  request  for  all  records  falling 
within  a  reasonably  specific  category 
shall  be  regarded  as  conforming  to  the 
statutory  requirement  that  records  be 
reasonably  described  if  (1)  it  can  be 
determined  which  particular  records  are 
covered  by  the  request  and  (2)  the 
records  can  be  searched  for,  collected 
and  produced  without  unduly  burdening 
or  interfering  with  ESSA  operations 
because  of  staff  time  consumed  or  the 
resulting  disruption  of  the  files. 

9  803.4  Action  on  Initial  requests. 

(a)  The  Executive  Secretary  shall 
determine  whether  an  initial  request  of 
records  is  to  be  granted  or  denied. 

(b)  Granting  of  requests.  (1)  A 
requested  record  shall  be  made 
available  if  the  record  is  not  exempt 
from  disclosure,  or  if  the  record  is 
exempt  from  disclosure  but  its 
withholding  is  neither  required  by 
statute  or  executive  order  nor  supported 
by  sound  grounds  for  non-disclosure. 

(2)  When  a  requested  record  has  been 
determined  to  be  available,  the  person 
making  the  request  will  be  so  notified 
immediately.  The  notification  will  also 
state  where  and  when  the  record  is 
available  for  inspection  or,  as  the  case 
may  be,  where  and  when  copies  will  be 
available.  If  fees  are  due  under  §  803.07, 
the  notification  will  state  the  amount  of 
fees  due. 

(c)  Denial  of  requests.  (1)  A  request 
for  a  record  may  be  denied  only  if  it  is 
determined  that  the  record  is  exempt 
from  disclosure  and  that  the  withholding 
of  the  record  is  required  by  statute  or 
executive  order  and  supported  by  sound 
grounds  for  non-disclosure. 

(2)  A  reply  denying  a  request  shall  be 
in  writing  and  shall  include: 
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(1)  A  reference  to  the  specific 
exemption  or  exemptions  under  the 
Freedom  of  Information  Act  authorizing 
the  withholding  of  the  record; 

(ii)  The  reasons  for  the  withholding  of 
the  records; 

(Hi)  A  listing  of  the  names  and  titles  or 
positions  of  each  person  responsible  for 
the  denial;  and 

(iv)  A  statement  that  the  denial  may 
be  appealed  to  the  ESSA  in  accordance 
with  the  provisions  of  5  803.5. 

(3)  The  requirements  of  this  paragraph 
do  not  apply  to  requests  denied  under 
§  803.02  on  the  ground  that  the  request 
did  not  reasonably  describe  the  records 
requested  or  that  the  request  was  for 
records  that  do  not  exist. 

(d)  Time  Limits.  (1)  A  determination 
whether  to  grant  or  deny  a  request  for 
records  shall  be  made  within  no  more 
than  10  days  (excepting  Saturdays, 
Sundays  and  legal  holidays)  after 
receipt  of  the  request. 

(2)  In  the  following  unusual 
circumstances,  the  time  limit  for  acting 
upon  an  initial  request  may  be  extended 
to  the  extent  reasonably  necessary  for 
the  proper  processing  of  the  particular 
request,  but  in  no  case  may  the  time 
limit  be  extended  for  more  than  10 
working  days: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that 
are  spearate  from  the  office  processing 
the  request; 

(ii)  The  need  to  search  for,  collect  and 
appropriately  examine  a  voluminous 
amounts  of  separate  and  distinct 
records  which  are  demanded  in  a  single 
request;  or 

(Hi)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request. 

Extensions  of  time  may  be  granted  by 
the  Executive  Secretary  and  the  person 
requesting  the  records  shall  be  notified 
in  writing  of  the  extension,  of  the 
reasons  for  the  extension  and  of  the 
date  on  which  a  determination  on  the 
request  is  expected. 

(3)  If  no  determination  has  been 
reached  at  the  end  of  the  10-day  period 
for  deciding  an  initial  request,  or  the  last 
extension  thereof,  the  requester  may 
deem  his  request  denied  and  may 
exercise  a  right  of  appeal  in  accordance 
with  the  provisions  of  §  803.5. 

f  803.5  Appeals. 

(a)  Where  a  request  for  records  has 
been  denied,  in  whole  or  part,  the 
person  submitting  the  request  may 
appeal  the  denial  to  the  ^SA. 


(b)  An  appeal  must  be  received  no 
later  than  twenty  (20)  days  (Saturdays, 
Sundays,  and  public  legal  holidays 
excepted)  after  the  date  of  the  initial 
denial,  in  the  case  of  a  denial  of  an 
entire  request,  or  twenty  (20)  days 
(Saturdays,  Sundays,  and  public  legal 
holidays  excepted)  after  records  have 
been  made  available,  in  the  case  of  a 
partial  denial. 

(c)  An  appeal  shall  be  initiated  by 
filing  a  written  notice  of  appeal.  The 
notice  shall  be  accompanied  by  copies 
of  the  original  request  and  the  initial 
denial  and  shall  contain  a  statement  of 
the  reason  why  the  requester  believes 
the  initial  denial  to  have  been  in  error. 
The  appeal  shall  be  addressed  to 
Endangered  Species  Scientific 
Authority,  18th  and  C  Streets,  NW, 
Washington,  DC  20240. 

§  803.6  Action  on  appeals. 

(a)  Appeals  from  initial  denials  of 
requests  for  records  shall  be  decided  by 
the  ESSA. 

(b)  Time  Limit.  (1)  A  final 
determination  on  any  appeal  shall  be 
made  within  20  days  (excepting 
Saturdays,  Sundays,  and  public  legal 
holidays)  after  receipt  of  the  appeal. 

(2)  If  the  time  limit  for  responding  to 
the  initial  request  for  a  record  was  not 
extended  under  the  provisions  of 

§  803.4(d)(2)  or  was  extended  for  fewer 
than  10  working  days  the  time  for 
processing  of  the  appeal  may  be 
extended  by  the  ESSA  to  the  extent 
reasonably  necessary  for  the  proper 
processing  of  the  appeal,  but  in  no  event 
may  the  extension,  when  taken  together 
with  any  extension  made  during 
processing  of  the  initial  request,  result  in 
an  aggregate  extension  with  respect  to 
any  one  request  of  more  than  10  working 
days.  The  time  for  processing  of  an 
appeal  may  be  extended  only  if  one  or 
more  of  the  unusual  circumstances  listed 
in  §  803.4(d)(2)  requires  an  extension. 

The  Chairman  shall,  in  writing,  advise 
the  appellant  of  a  decision  of  the  ESSA 
to  extend  the  time  period  for 
determination  of  the  appeal,  of  the 
reasons  for  the  extension  and  of  the 
date  on  which  a  final  determination  on 
the  appeal  is  expected. 

(3)  If  no  determination  on  the  appeal 
has  been  reached  at  the  end  of  the  20 
working-day  period  for  deciding  an 
appeal,  or  the  last  extension  thereof,  the 
requester  is  deemed  to  have  exhausted 
his  administrative  remedies,  giving  rise 
to  a  right  of  review  in  a  District  Court  of 
the  United  States  as  specified  in  5  U.S.C. 
552(a)(4).  When  no  determination  can  be 
reached  within  the  applicable  time  limit, 
the  appeal  will  nevertheless  continue  to 
be  processed.  On  expiration  of  the  time 


limit  the  requester  shall  be  informed  of 
the  reason  for  the  delay,  of  the  date  on 
which  a  determination  may  be  expected 
to  be  dispatched  and  of  his  right  to  seek 
judicial  review.  The  requester  may  be 
asked  to  consider  delaying  resort  to  his 
right  to  judicial  review  until  the  date  on 
which  the  determination  on  his  appeal  is 
expected  to  be  dispatched. 

(c)  The  final  determination  on  an 
appeal  shall  be  in  writing  and  shall  state 
the  basis  for  the  determination.  If  the 
determination  is  to  release  the  requested 
records  or  portions  thereof,  the 
Executive  Secretary  will  be  instructed  to 
immediately  make  the  records  available. 
If  the  determination  upholds  in  whole  or 
part  the  initial  denial  of  a  request  for 
records,  the  determination  shall  advise 
the  requester  of  his  right  to  obtain 
judicial  review  in  the  United  States 
District  Court  for  the  district  in  which 
the  withheld  records  are  located,  or  in 
which  the  requester  resides  or  has  his 
principal  place  of  busines  or  in  the 
United  States  District  Court  for  the 
District  of  Columbia. 

§803.7  Fees. 

The  following  standard  charges  for 
document  search  and  duplication,  based 
on  the  direct  costs  of  such  services,  must 
be  paid  before  access  to,  or  copies  of 
material  will  be  granted  under  these 
regulations: 

(1)  Search:  $6.00  per  person-hour  for 
clerical  time;  $12.00  per  person-hour  for 
professional  or  supervisory  time. 

(2)  Duplication;  $0.10  per  page  of 
photocopied  material. 

(b)  The  ESSA  shall  furnish  without 
charge,  or  at  a  reduced  charge,  copies  of 
any  records  disclosed  pursuant  to  these 
regulations,  whenever  the  Executive 
Secretary  determines  that  waiver  or 
reduction  of  the  fee  is  in  the  public 
interest  because  furnishing  the 
information  can  be  considered  as 
primarily  benefiting  the  general  public. 

SUBCHAPTER  B— CONVENTION  ON 
INTERNATIONAL  TRADE  IN  ENDANGERED 
SPECIES  OF  WILD  FAUNA  AND  FLORA 

PART  810— GENERAL 

§  810.1  Definitions. 

Any  terms  defined  in  part  801  or  in 
Article  I  of  the  CITES  shall  have  the 
same  meaning  in  this  subchapter. 

“CITES"  means  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora.  27 
U.S.T.  1087. 

“Not  detrimental  to  the  survival  of  the 
species"  means,  with  respect  to 
exploitation  resulting  from  demand  for 
trade,  that  such  exploitation  is 
compatible  with  the  following  as  applied 
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to  the  long-term  distribution  and 
abundance  of  the  affected  population: 

(1)  Measures  of  population  attributes 
indicate  the  population  is  capable  of 
maintaining  itself  or  increasing 
throughout  its  occupied  range;  (2)  the 
population’s  geographic  distribution  is 
not  currently  being  reduced  by  harvest 
or  is  expanding;  (3)  exploitation  and 
other  human  influences,  such  as 
significant  habitat  loss,  are  controlled  to 
prevent  removal  or  loss  of  more 
individuals  than  can  be  replaced  by  the 
population;  and  (4)  the  population’s 
distribution  and  abundance  approach  or 
are  progressing  towards  historic  norms 
to  the  extent  potentially  suitable  habitat 
exists  and  consistent  with  scientific 
wildlife  management. 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  opened  for  signature  March  2, 

1973,  T.I.A.S.  No.  8249.  27  U.S.T.  1087; 
Endangered  Species  Act  of  1973, 18  U.S.C. 
1531  et  seq.;  Executive  Order  11911.  41  FR 
15683,  3  CFR  112-114  (1977). 

PART  81 1— CITES  PERMITS. 

Sec. 

811.1  General  procedures. 

811.2  Exportation  of  Appendix  I  or 
Appendix  II  specimens. 

811.3  Introduction  from  the  sea  of  Appendix 
I  or  Appendix  II  specimens. 

811.4  Importation  of  Appendix  I  specimens. 

811.5  Species  included  in  the  appendices  to 
control  trade  in  other  species. 

811.6  Scientific  exchange. 

The  1978-79  Annex. 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  opened  for  signature  March  2, 

1973.  T.I.A.S.  No.  8249,  27  U.S.T.  1087; 
Endangered  Species  Act  of  1973, 16  U.S.C. 
1531  et  seq.;  Execulive  Order  11911.  41  FR 
15683,  3  CFR  112-114  (1977). 

§811.1  General  procedures. 

(a)  Findings  on  individual  CITES 
permit  applications.  Except  as  specified 
in  §  811.1(b),  the  ESSA  will  review  each 
CITES  permit  application  that  is 
transmitted  to  it  by  the  MA  and  for 
which  an  ESSA  finding  is  required  as  set 
forth  in  this  part.  The  ESSA  will 
evaluate  the  information  provided  by 
the  MA  and  any  other  relevant 
information  which  it  can  obtain.  With 
respect  to  findings  pursuant  to  §  §  811.2- 
811.5,  the  ESSA  will  then  advise  the  MA 
whether  the  export  or  purpose  of  import 
will  not  be  detrimental  to  the  survival  of 
the  species,  or  whether  the  ESSA  is 
unable  to  make  such  a  finding.  With 
respect  to  findings  pursuant  to  §  811.6, 
the  ESSA  will  then  advise  the  MA 
whether  a  scientific  institution  meets  the 
standards  described  in  that  section. 
Advice  provided  pursuant  to  this  section 


will  be  in  the  form  of  a  finding,  with 
grounds  and  any  conditions  considered 
to  be  necessary  and  appropriate  by  the 
ESSA.  A  finding  may  be  voided  by  the 
ESSA  at  any  time  if  the  conditions  on 
the  finding  have  not  been  satisfied,  or  if 
new  reliable  information  indicates  that 
the  finding  is  no  longer  supported  by  the 
evidence. 

(b)  General  CITES  Permit  Findings. 

(1)  Use  of  general  finding. 
Notwithstanding  §  811.1(a),  the  ESSA 
may  in  certain  circumstances  advise  the 
MA  on  detriment  to  the  survival  of 
species  applicable  to  an  entire  class  of 
permits.  Such  general  findings  normally 
will  be  made  when; 

(1)  Information  upon  which  the 
determination  must  be  based  is  of  such 
a  nature  that  it  is  unlikely  to  be 
developed  in  the  course  of  material 
submitted  with  any  particular 
application; 

(ii)  The  volume  of  trade  in  the  species 
in  question  is  significant; 

(iii)  It  would  be  administratively 
convenient  to  have  the  advice 
formulated  on  the  basis  of  a  class  of 
permits  rather  than  on  a  permit-by¬ 
permit  basis. 

(2)  Effective  period.  General  findings 
made  under  this  section  will  be  effective 
for  a  limited  duration,  stated  when  the 
finding  is  established. 

(3)  Grounds  and  conditions.  General 
findings  made  under  this  section  will 
include  discussion  of  the  reasons  for  the 
findings,  as  well  as  any  conditions  on 
the  findings  considered  to  be  necessary 
and  appropriate  by  the  ESSA. 

[A], Procedure.  General  findings  will  be 
made  through  a  notice  and  comment 
procedure. 

(i)  Proposed  Findings  w'ill  be  published 
in  the  Federal  Register  and  a  comment 
period  of  thirty  days,  or  more,  will  be 
provided,  except  for  good  cause  stated 
in  the  notice. 

(ii)  Notice  of  final  findings  will  be 
published  in  the  Federal  Register  after 
evaluation  of  comments  received  on  the 
proposed  findings  and  other  relevant 
information. 

(5)  Emergency  variances.  The  ESSA 
may  withdraw  any  final  general  findings 
of  no  detriment  before  the  end  of  their 
effective  periods,  without  prior  notice 
and  comment,  if  the  conditions  on  the 
finding  have  not  been  satisfied,  or 
reliable  new  information  indicates  that 
the  finding  is  no  longer  supported  by  the 
evidence.  Any  such  emergency 
variances  will  become  effective  upon 
the  approval  of  the  ESSA  and  signature 
by  the  Executive  Secretary.  Notice  of 
the  variance  will  be  published  in  the 
Federal  Register  and  the  grounds  for  the 
variance  will  be  stated  therein. 


§  81 1.2  Exportation  of  appendix  I  or 
appendix  II  specimens. 

Subject  to  the  special  provisions  of 
Article  VII  of  the  CITES,  the  ESSA  must 
advise  the  MA  that  export  of  any 
specimens  of  Appendix  I  or  Appendix  II 
species  will  not  be  detrimental  to  the 
survival  of  the  species  prior  to  the 
issuance  of  any  export  permits  for  such 
specimens. 

§  81 1.3  Introduction  from  the  sea  of 
appendix  I  or  appendix  II  specimens. 

Subject  to  the  special  provisions  of 
Article  VII  of  the  CITES,  the  ESSA  must 
advise  the  MA  that  introduction  from 
the  sea  into  the  United  States  of  any 
specimens  of  Appendix  I  or  Appendix  11 
species  will  not  be  detrimental  to  the 
survival  of  the  species  prior  to  the 
issuance  of  any  certificates  of 
introduction  from  the  sea  for  such 
specimens.  "Introduction  from  the  sea’’ 
is  defined  by  the  CITES  to  mean 
transportation  into  a  country  of 
specimens  of  a  species  which  were 
taken  in  the  marine  environment  not 
under  the  jurisdiction  of  any  country. 

§  81 1.4  Importation  of  appendix  I 
specimens. 

Subject  to  the  special  provisions  of 
Article  VIl  of  the  CffES,  the  ESSA  must 
advise  the  MA  of  the  following  prior  to 
the  issuance  of  any  import  permit  for 
any  specimens  of  Appendix  I  species: 

(a)  The  import  will  be  for  purposes 
which  are  not  detrimental  to  the 
survival  of  the  species.  Such  a  finding 
will  be  made  only  under  the  following 
circumstances; 

(1)  The  import  is  for  an  essential 
scientific  use  not  detrimental  to  the 
survival  of  the  species.  Scientific  use 
will  be  considered  essential  only  if  no 
alternative  species  are  available  and  the 
number  of  specimens  proposed  is  the 
minimum  that  will  produce  acceptable 
scientific  results; 

(2)  The  import  will  be  of  salvaged 
specimens  intended  for  any  bona  fide 
scientific  use.  provided  that  the 
possibility  of  import  neither  directly  or 
indirectly  contributed  to  the  specimens’ 
death  or  removal  from  the  wild;  or 

(3)  The  import  is  likely  to  enhance  the 
survival  of  the  species,  through  captive 
breeding  or  other  endeavors  likely  to 
have  such  an  effect. 

Import  for  purposes  other  than  those 
set  forth  in  §  811.4(a)  (1),  (2)  and  (3)  will 
not  be  approved  unless  clear  and 
convincing  evidence  is  presented 
demonstrating  that  approval  of  import 
will  enhance  the  survival  of  the  species. 
Imports  in  this  category  include,  but  are 
not  limited  to,  import  for  profit,  amateur 
collecting,  falconry,  and  trophies; 
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(b)  The  proposed  recipient  of  any 
living  specimen  is  suitably  equipped  to 
house  and  care  for  it.  In  determining 
whether  the  proposed  recipient  of  a 
living  Appendix  I  specimen  is  suitably 
equipped  to  house  and  care  for  it,  the 
ESSA  may,  as  appropriate,  consider  the 
following  factors  among  others: 

(1)  Housing,  (i)  Whether  facilities  are 
of  a  structure  and  state  of  repair 
adequate  to  contain  and  unlikely  to 
injure  the  specimen. 

(ii)  Whether  facilities  provide  space 
essential  to  health  and  well-being. 

(iii)  Whether  facilities  are  served  by 
an  adequate  power  source. 

(iv)  Whether  facilities  are  properly 
ventilated  and  lighted  and  whether  the 
temperature  may  be  kept  within  the 
normal  range  of  the  specimen's 
requirements. 

(v)  Whether  adequate  facilities  are 
available  for  the  disposal  of  water  and 
for  cleaning. 

(vi)  Whether  food  and  other  materials 
used  in  the  care  of  the  specimen  will  be 
stored  and  maintained  in  facilities  that 
keep  the  food  in  a  wholesome  condition. 

(2)  Care,  (i)  Whether  ventilation, 
lighting,  and  temperature  will  be 
adequately  monitored  and  controlled. 

(ii)  Whether  water,  food,  and  other 
nutritional  requirements  will  be  supplied 
that  are  adequate  in  kind,  amount 
quality  and  availability. 

(iii)  Whether  waste  will  be  removed 
expeditiously,  and  a  high  level  of 
sanitation  maintained  generally. 

(iv)  Whether  persons  caring  for  the 
specimens  have  appropriate  experience 
with  the  same  or  similar  species. 

(v)  Whether  the  specimens  will  be 
sheltered  from  circumstances  adverse  to 
their  well-being,  and  will  be  properly 
cared  for  if  ill  or  injured. 

§  81 1.5  Species  included  in  the 
appendices  to  control  trade  in  other 
species. 

For  those  species  expressly  included 
in  the  appendices  in  order  to  control 
trade  in  other  species  rather  than 
because  of  threat  or  potential  threat  to 
their  own  survival,  the  ESSA  will  make 
findings  on  detriment  pursuant  to 
§§  811.2.  811.3.  and  811.4  with  respect  to 
the  detrimental  impact  that  trade  in 
specimens  of  these  species  may  have  on 
those  threatened  or  potentially 
threatened  species  that  were  meant  to 
be  protected  by  the  inclusion.  In  making 
such  findings,  the  ESSA  will  focus  its 
analysis  on  any  potential  confusion  in 
identification  between  the  “control" 
species  and  those  species  that  its  trade 
is  controlled  to  protect,  as  well  as  on 
any  other  identibable  ejects  of  trade  in 
the  “control"  species  that  may  be 


detrimental  to  the  survival  of  the  species 
meant  to  be  protected.  The  ESSA  may 
establish  any  conditions  on  findings  of 
no  detriment  for  trade  in  control  species 
that  the  ESSA  considers  necessary  and 
appropriate  to  ensure  that  trade  in  such 
species  will  not  be  detrimental  to  those 
threatened  or  potentially  threatened 
species  meant  to  be  protected.  If 
considered  appropriate  by  the  ESSA, 
findings  on  detriment  for  certain  species 
may  address  both  the  impact  that  trade 
in  those  species  may  have  upon  the 
species  themselves  as  well  as  the  impact 
on  other  species.  Species  included  in  the 
appendices  as  members  of  higher  taxa 
generally  will  be  treated  in  this  manner 
unless  they  were  expressly  included  in 
the  appendices  solely  because  of  threat 
or  potential  threat  to  their  survival  or 
solely  to  control  trade  in  other  species. 

§  81 1.6  Scientific  exchange. 

The  ESSA  will  advise  the  MA  whether 
scientific  institutions  meet  the  following 
standards  upon  the  application  of  such 
institutions  for  any  permit  for  scientific 
exchange  under  Article  VII 6: 

(1)  Collections  of  animals  or  plant 
specimens  and  records  ancillary  to  them 
shall  be  permanently  housed  and 
professionally  curated: 

(2)  Specimens  shall  be  accessible  to 
all  qualified  users,  including  those  from 
other  institutions; 

(3)  All  accessions  shall  be  properly 
recorded  in  a  permanent  catalogue; 

(4)  Permanent  records  be  maintained 
for  loans  and  transfers  to  other 
institutions; 

(5)  Specimens  shall  be  acquired 
primarily  for  purposes  of  research  that  is 
to  be  reported  in  scientific  publications; 

(6)  Specimens  shall  be  prepared  and 
the  collections  arranged  in  a  manner 
that  insure  their  utility; 

(7)  Data  on  specimen  labels, 
permanent  catalogues  and  other  records 
should  be  accurate; 

(8)  Acquisitions  and  possession  of 
specimens  shall  accord  with  the  laws  of 
the  State  in  which  the  scientific 
institution  is  located;  and 

(9)  All  specimens  of  species  included 
in  Appendix  1  shall  be  permanently  and 
centrally  housed  under  the  direct  control 
of  a  responsible  registered  scientific 
institution  and  shall  be  managed  in  a 
maimer  to  preclude  the  use  of  such 
specimens  for  decoration,  trophies,  or 
other  purposes  incompatible  with  the 
principles  of  the  CITES. 

The  1978-79  Annex 

Note.— The  1978-79  annex  appears  in  the 
October  1, 1978  revision  of  50  CFR  Chapter 
VUI. 


PART  812— AMENDMENTS  TO  CITES 
APPENDICES 

Sec. 

812.1  Continuing  review. 

612.2  Appendices  I  and  IL 

812.3  Appendix  III. 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  opened  for  signature  March  2, 

1973,  T.I.A.S.  No.  8249.  27  U.S.T.  1087; 
Endangered  Species  Act  of  1973, 16  U.S.C. 

1531  et  seq.;  Executive  Order  11911, 41  FR 
15683,  3  CFR  112-114  (1977). 

§  812.1  Continuing  review. 

The  ESSA  will  review  the  species  of 
the  world  on  a  continuing  basis  to 
determine  whether  they  should  be 
proposed  for  addition  to  or  deletion 
from  the  CITES  Appendices,  and  will 
advise  the  MA  of  any  amendments  that 
are  appropriate. 

§  812.2  Appendices  I  and  11. 

Additions  and  deletions  with  respect 
to  Appendices  I  and  II  will  advised 
consistent  with  criteria  established  by 
the  Parties  to  the  CITES.  Current  criteria 
were  adopted  at  the  First  Meeting  of  the 
Conference  of  the  Parties  in  Bern, 
Switzerland  (Conf.  1.1, 1.2;  1.3).  Copies 
of  these  criteria  may  be  obtained  from 
the  ESSA. 

§812.3  Appendix  in. 

Additions  to  Appendix  III  will  be 
advised  if  a  species  is  subject  to 
protective  regulation  within  the 
jurisdiction  of  the  United  States  and  is 
found  in  need  of  the  cooperation  of 
other  CITES  parties  in  the  control  of 
trade.  Deletion  will  be  recommended  if  a 
species  is  found  to  no  longer  meet  the 
criteria  above. 

PART  813— CITES  TEXT  AND 
IMPLEMENTATION 

Sea 

813.1  Changes  in  law  and  policy. 

813.2  Review  and  advice  on 
implementation. 

813.3  Confiscated  specimens. 

Authority:  Convention  on  International 

Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  opened  for  signature  March  2, 

1973,  T.I.A.S.  No.  8249,  27  U.S.T.  1087; 
Endangered  Species  Act  of  1973, 16  U.S.C. 
1531  et  seq.;  Executive  Order  11911, 41  FR 
15683,  3  CFR  112-114  (1977). 

§  813.1  Changes  in  law  and  policy. 

As  it  deems  necessary  and 
appropriate,  the  ESSA  will  advise  the 
MA  concerning  the  CITES  text, 
implementing  resolutions  of  the  Parties, 
regulations  issued  by  the  MA,  or  other 
documents  establishing  international  or 
domestic  policy. 
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§813.2  Review  and  advice  on 
inopiementation. 

As  it  deems  necessary  and 
appropriate,  the  ESSA  will  review  and 
evaluate  the  effectiveness  of  the  CITES 
in  controlling  trade  in  wild  animals  and 
plants,  and  may  advise  the  MA,  other 
federal  agencies,  and  the  Congress  of 
any  measures  that  might  improve  CITES 
implementation. 

§  813.3  Confiscated  specimens. 

As  necessary  and  appropriate,  the 
ESS.'^  may  advise  the  MA  and  other 
federal  agencies  on  the  proper 
disposition  of  specimens  confiscated 
because  of  trade  in  violation  of  the 
CITES. 
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